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The Rule of Law, the Public Interest and the Management of Natural Resources in Australia 
By 
Professor D.E. Fisher 
Introduction 
The use and development of natural resources raise a number of critical questions from the 
perspective of the legal system.  Two of these are: 
• who is responsible for making these decisions – governments, corporations or individuals  
• according to what criteria are these decisions made – public, private, economic, social or 
environmental. 
The answers to these questions demonstrate the extent to which these arrangements reflect the 
rule of law.  According to Hayek, the rule of law relevantly means this: 
Government in all its actions is bound by rules fixed and announced beforehand – rules 
which make it possible to foresee with fair certainty how the authority will use its coercive 
powers in given circumstances, and to plan one’s individual affairs on the basis of this 
knowledge.1 
This is particularly important in the context of the management of natural resources.  This is simply 
because rights of access to natural resources such as hydrocarbons and water and rights to use and 
develop natural resources such as land are granted by agencies of government operating at different 
levels and performing a range of potentially conflicting functions.  These agencies of government 
have over recent years been increasingly constrained both procedurally and substantively by the 
range of statutory rules which govern these decision making processes.  This invites the question 
posed by Hayek.  Do these rules make it possible “to foresee with fair certainty” how these agencies 
of government will exercise their powers to grant these rights?  Equally important is the question 
whether those wishing to engage in these development activities or actually undertaking these 
development activities know how these agencies of government will make their decisions and what 
decisions they will actually make.  Much depends upon the structure, the form and the language of 
these rules.  For the most part these substantive rules are statutory.  But their interpretation and 
application by these agencies of government are subject always to the review functions of the courts 
whether the review is a merits review or a judicial review.  The interests of the public sector and of 
the private sector in the management of natural resources are not necessarily consistent with each 
other.  Are the rules according to which the agencies of government make their decisions reflective 
of a discretionary approach or an approach based upon the principle of the rule of law?  Before 
turning to some examples of these rules, let us place them in the context of the instrumental 
structure of the arrangements for environmental resources governance in Australia. 
The instrumental rules supporting environmental resources governance fall into two categories: 
• rules of competence and 
• rules of limitation.2 
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The former enable and the latter restrict.  The former are essentially rights of sovereignty and rights 
of property and the latter are obligations owed inter partes and obligations owed erga omnes.  Some  
examples will demonstrate the importance of these rules.  The power conferred upon an agency of 
government to grant access to a natural resource is a rule of competence.  The power of the holder 
of a right of access to exercise that right is a rule of competence.  The obligation not to interfere 
unreasonably with a neighbour’s reasonable use of land is a rule of limitation.  Moreover it is an 
obligation owed inter partes.  The obligation not to pollute waters or the air is a rule of limitation.  
Moreover it is an obligation owed erga omnes.  The instrumental arrangements for environmental 
resources governance, however, have recently incorporated rules of limitation of a totally different 
nature.  These constrain not what persons do but how persons make decisions. But the two are 
necessarily linked.  These rules explain how decisions are made and what outcome or result a 
decision is to achieve.  In this way discretionary rules of competence have been increasingly replaced 
by limited rules of competence.  The focus is now upon these rules of limitation.  The justification for 
this new approach has been the protection of the environment, the conservation of its natural 
resources and ultimately the achievement of ecologically sustainable development. 
The achievement of ecologically sustainable development – particularly in the context of climate 
change – almost inevitably requires a decision to be made for the future by accommodating sets of 
competing objectives in the overall system. A useful example is the range of competing objectives in 
the hydrocarbon cycle and the hydrological cycle.  For example: 
• the extraction of oil, gas or coal 
• the extraction of geothermal energy 
• the extraction of water 
• the conversion of these into usable energy 
• the return of hydrocarbons to their original sources by geosequestration or biosequestration 
• the use of land for any of these activities 
• the avoidance or reduction of the environmental impacts of extraction, conversion, land use, 
geosequestration or biosequestration. 
The complexity of decision making in the context of such a range of competing objectives is reflected 
in the complexity of the rules according to which these decisions are made and these activities 
undertaken.  These rules are a combination of rules of competence and rules of limitation.  But it is 
the nature of these rules of limitation that has become to dominate the arrangements for 
environmental resources governance.  There are – and always have been – detailed sets of 
procedures of an administrative nature in making applications about access to and use of natural 
resources and in responding to these applications before leading to a final decision.  To these 
procedural rules there has now been added a complex matrix of factors authorised to be considered 
or required to be considered in the decision making processes and an equally complex range of 
differently focused purposive provisions.  The substance of these several rules may overlap.  Their 
relationship may be not altogether clear.  It has emerged nevertheless as an important part of the 
judicial function – either in merit review decisions or judicial review decisions – to analyse the 
legislation in detail so that it can be interpreted and applied in a meaningful way.  Before examining 
a number of examples of these statutory arrangements, let us consider briefly from an historical and 
comparative perspective four judicial explanations of the rule of law and the public interest and the 
relationship between them. 
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Four historical judicial analyses 
The question for the arbitrators in the Behring Sea Fur Seals Arbitration3 in 1893 was whether there 
were any rules of limitation that applied to the use of the natural resources of the high seas – in this 
case the fur seals.  Legislation of the United States of America purported to conserve the fur seals 
while they were in areas of the high seas beyond the jurisdiction of the United States of America.   
The doctrine of the open seas – mare liberum – was upheld by the arbitrators but the president 
predicted that one day the use of the high seas would be restricted by law.  In these words:- 
Our work is a first attempt at a sharing of the products of the ocean.... and at applying a rule 
to things which escaped every other law but that of first occupant.4   
What was clearly contemplated was the emergence of a rule of limitation.  If that were to happen, 
then “the conception of property may change amongst men”5.  The implication is that the exercise 
of a right of property -  a rule of competence – would be subject to rules of limitation which 
effectively restrict its exercise. 
At about the same time – in 1891 – the Court of Session in Scotland was asked the question whether 
the Crown in the exercise of its rights of property in the sea bed could protect the sea bed from 
environmental harm.6  The answer was positive.  Thus: 
That the right of the Crown in Loch Long and its solum is a right of property, and that the 
Crown is entitled to stop any intruder from coming to Loch Long and there throwing large 
quantities of solid matter into the loch.7 
In this case the sea bed and the waters of Loch Long were part of the territorial waters of Scotland 
and therefore subject to the rules of Scots law.  Was the exercise of this right of property in any way 
restricted?  Again the answer was positive: 
 The Crown must use the property in the public interest.8 
In other words this was not a matter concerning the private interests of the Crown.  But the Court 
acknowledged that what was in the public interest was not a matter for the Court.  The Crown was 
responsible for exercising this right of property in the public interest not through the judicial system 
but – by implication – through the doctrine of the responsibility of the executive to parliament.  
Notwithstanding the institution to which the Crown is responsible, the exercise by the Crown of its 
rights of property – a rule of competence - was clearly subject to a rule of limitation – that the right 
must be exercised in the public interest. 
Just over 300 years earlier – in 1568 -  the Court of Exchequer in England was asked to decide 
whether gold and silver belong to the Crown or to the owner of the surface of the land under which 
the gold and silver are located.9  For a number of reasons – largely related to issues of policy – it was 
decided that the gold and silver in all circumstances belonged to the Crown.  In the language of the 
time: 
The law of England..... observes a due proportion and symmetry in the members of the 
public weal and therefore it makes the King possessor of all mines of gold and silver in 
whatever lands they are found within the realm.10 
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This may be paraphrased in current language to indicate that ownership of gold and silver wherever 
found is vested in the Crown because it is for the public benefit and hence in the public interest.  It 
was the importance of gold and silver for political and economic reasons that justified this approach 
of the common law Courts of England.  
According to the common law the ownership of non-fugacious minerals – other than gold and silver 
– was vested in the owner of the superjacent land.  Was this so in relation to oil and gas which are 
essentially fugacious?  Although in many jurisdictions legislation has intervened, the assumption was 
that oil and gas were “the property” of the owner of the surface of the land.  This was the approach 
of the Privy Council in 1953.11  In this case the court was concerned not so much with property but 
with the means by which gas and petroleum located in close proximity to each other could be 
recovered.  Thus: 
Their Lordships are prepared to assume that the gas whilst in situ is the property of the 
[owner of the surface of the land] even though it has not been reduced into possession, but 
the question is not whose property the gas is, but what means the [owners of the adjacent 
petroleum] may use to recover their petroleum.12   
In the event the owners of the petroleum were not “under an obligation to conserve [the adjacent 
gas] with the consequent denial of their right to recover the petroleum in the usual way”.13   As we 
shall see, the creation of rules of limitation about the way subterranean resources and areas may be 
used and their relationship with the uses of the surface of the land have proved particularly 
challenging for the legislatures of Australia.  In any event, in each of these four cases the relevant 
judicial institution had supported its decision by considering the relationship between rules of 
competence and rules of limitation with reference to the public interest and to the values of a 
system based upon the rule of law. 
One contemporary judicial analysis 
Legislation in many jurisdiction has intervened to confirm or to create rights of ownership – rules of 
competence – and at the same time to restrict how these rules of competence may be exercised – 
rules of limitation.  Rules of competence are not confined to rights of property but include the 
power of a public sector agency to grant access to natural resources in accordance with a complex 
set of rules of limitation.  In this case the exercise of these rights of competence creates – as it is 
intended – rights of competence for the holder of these rights to engage in activities for the future: 
for example, to extract minerals, to extract water, to inject substances into subterranean areas or to 
use the surface of the land for a range of purposes. 
One such set of arrangements is found in the Environmental Planning and Assessment Act 1979 
(NSW).  This Act contains a variety of rules of competence and rules of limitations.  The former 
include: 
• the power to apply for an approval to develop land  
• the power to object to the grant of an application 
• the power to decide an application. 
 
The latter include: 
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• an obligation not to engage in a particular use or development of land 
• an obligation not to grant an application in certain circumstances  
• an obligation to take into account a range of factors in making a decision 
• an obligation to engage in decision making in a particular way. 
The rules of limitation thus include procedural obligations, deliberative obligations and purposive 
obligations.  The issue that often arises is the relationship between these.  The Act is very much 
concerned with ecologically sustainable development and its associated principles. 
The relationship between these rules has often been a matter for judicial analysis.  One of the most 
influential has been the approach adopted by Chief Justice Preston of the Land and Environment 
Court of New South Wales in the Telstra case in 2006.14  Two rules in the Act proved to be 
particularly significant.  According to section 5(a)(vii) one of its objects is to encourage ecologically 
sustainable development.  Section 79(C)(I) states the matters that must be taken into consideration 
and this includes in section 79(C)(I)(e) the public interest.   One of the questions for the Court in this 
case was the relevance and the function of the principles of ecologically sustainable development. 
The judicial analysis proceeded along these lines: 
• one of the stated objects of the Act is to encourage ecologically sustainable development  
• the public interest must be taken into account in determining an application  
• a consideration of the public interest includes a consideration of ecologically sustainable 
development 
• an obligation to have regard to the public interest carries with it an obligation to have regard 
to the principles of ecologically sustainable development where issues relevant to those 
principles arise 
• the principles of ecologically sustainable development are to be applied when decisions are 
being made under any legislative enactment or instrument which adopts the principles.15 
To summarise: the public interest must be taken into account; the public interest includes 
ecologically sustainable development; the duty to have regard to the public interest includes a duty 
to have regard to the principles of ecologically sustainable development when relevant; a duty to 
apply the principles of ecologically sustainable development when they are adopted by the 
legislation. These conclusions were reached after a close analysis of the range of deliberative and 
purposive rules in the legislation.  It was the relationship between these rules that justified this 
approach to decision making. 
The Commonwealth legislation regulating offshore activities 
It is against this background of doctrinal and judicial discourse that we turn now to ask whether and 
to what extent a selected number of the statutory regimes in Australia for the governance of natural 
resources accommodate this range of competing interests – both public and private – and whether 
they do so in accordance with the principle of the rule of law. Alternatively it may be asked to what 
extent the decision making processes are discretionary or controlled by potentially enforceable 
rules.  Let us begin with an analysis of aspects of the offshore legislation of the Commonwealth 
before turning to an analysis of a range of onshore activities in Queensland.  
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(a) The relationship between greenhouse gas interests and petroleum interests  
According to section 3 of the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (Cth), it 
creates a set of regulatory arrangements for the exploration for and the recovery of petroleum and 
for the injection and storage of greenhouse gas substances in offshore areas within the jurisdiction 
of the Commonwealth.  Activities taking place under the sea bed may have unexpected 
consequences.  This may be particularly important if the extraction activities impact upon the 
injection and storage activities and vice versa. Those engaged in the extraction activities may well be 
different from those engaged in the injection and storage activities.  In addition, any of these 
activities may impact upon the marine environment and the range of persons with interests in the 
marine environment.  
Let us consider first sections 163 and 362 of the Act.  Section 163 applies to a decision of the 
Commonwealth whether to approve of key petroleum operations where there is a significant risk 
that any of those operations will have a significant adverse impact on operations for the injection or 
storage of a greenhouse gas substance.  The obligations imposed upon the Minister include these.  
There is an obligation to have regard to the terms of any agreement – if there is one – between the 
registered holder of a greenhouse gas interest and the person seeking approval to undertake the 
proposed petroleum operations.  If there is such an agreement, it is presumed that the parties are 
satisfied that the two sets of operations can go ahead without prejudicing the interest of the other.  
But that is not the end of the obligations imposed on the Minister.  The Minister must also have 
regard to the public interest.  These are deliberative obligations only.  They arise only if the condition 
is satisfied that there is a significant risk that any of the petroleum operations will have a significant 
adverse impact on the greenhouse gas operations.  The agreement – if there is one – relates to the 
interests of those undertaking these operations.  Such an agreement or indeed the absence of such 
an agreement is a matter for  Ministerial consideration.  But over and above that there is the 
obligation to have regard to the public interest.  Accordingly, even if the parties are satisfied with 
these arrangements, the Minister may not be satisfied that the arrangements are in the public 
interest.  
The function to be performed by the Ministerial perception of the public interest is different in 
section 362.  Section 362 relates to an application for a greenhouse gas injection licence where there 
is a significant risk that any of the operations under the licence will have a significant adverse impact 
on authorised petroleum operations.  The section applies not only where there is such a significant 
risk but also, in accordance with subsection (2)(c) where the Minister is satisfied “that the grant of 
the greenhouse gas injection licence is in the public interest”.  If these two conditions are satisfied, 
then the applicant for a greenhouse gas injection licence must receive a document offering the 
licence.  It would seem, therefore, that, even if there is a significant risk that there will be a 
significant adverse impact on authorised petroleum operations, the greenhouse gas injection licence 
may be granted if it is in the public interest.  The question to be answered by the Minister is thus 
whether it is in the public interest to grant the licence notwithstanding this significant risk.  This is 
intrinsically different from the obligation to have regard to the public interest in section 163(7) in 
relation to the significant risk to which it applies.  But again that is not the end of the matter.  
Section 362(3) imposes an obligation on the Minister to have regard to the terms of an agreement – 
if there is one – between the registered holder of the relevant petroleum interest and the applicant 
for a greenhouse gas injection licence.  
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Significantly sections 163 and 362 are structured quite differently in relation to the function 
performed by the public interest.  In section 163(7) the obligation is in the form of a deliberative 
obligation.  In section 362(2)(c) it is in the form of a condition precedent to the grant of a licence.  In 
both cases the terms of an agreement are the subject of a deliberative obligation.  It would appear – 
certainly in the case of section 362 and probably in relation to section 163 – that the Ministerial 
perception of the public interest has the capacity to override any arrangements reached between 
the parties undertaking or potentially undertaking the petroleum operations and the greenhouse gas 
operations. 
(b) The relationship between greenhouse gas and petroleum interests and wider interests 
Although greenhouse gas operations and petroleum operations may impact upon each other, 
engaging in these operations may impact upon other interests and other values associated with the 
marine environment.  Section 592 authorises the Minister by written notice to direct the registered 
holder of a permit, lease or licence to take certain action. This includes to the satisfaction of the 
Minister: 
• to provide for the conservation and protection of the natural resources in the area 
• to make good any damage to the sea bed or subsoil in the area caused by any person 
engaged or concerned in these operations. 
The focus of these directions is the public interest in conserving and protecting these areas and 
these resources although indirectly private interests may simultaneously be protected.  Significantly 
section 592 does not qualify in any way the power of the Minister to give these directions.  In other 
words there is no condition precedent to the exercise of these powers. 
The Act not only recognises the potential for any activities in the marine environment to cause 
damage. It also contemplates the particular risks associated with the injection of greenhouse gas 
substances into storage formations under the seabed.  The Act addresses these risks in two ways. It 
does so, first, by enabling intervention on behalf of the Commonwealth and, second, by distributing 
liability for any damage caused by these activities.  Let us consider first the powers of intervention 
conferred upon the Commonwealth. 
Section 381 enables the Minister to give a notice to the relevant parties and this sets out the details 
of the direction proposed to be given.  A direction may be given if a serious situation exists in 
relation to an identified greenhouse gas storage formation.  One of the conditions to be satisfied for 
a serious situation to exist is: 
If a  greenhouse gas substance injected into the identified greenhouse gas storage 
formation: 
(i) has behaved; or 
(ii) is behaving; 
otherwise than as predicted in Part A of the approved site plan for the identified greenhouse 
gas storage formation. 
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In other words a serious situation exists if the greenhouse gas substance is not behaving as 
predicted.  The person to whom the notice has been given may make written submissions about the 
proposal and these must be taken into account by the Minister. Two requirements thus must be 
fulfilled in these circumstances.  A serious situation must exist – a condition precedent to the giving 
of a notice – and there is a deliberative obligation to take any submissions into account. 
The relatively discretionary nature of these powers to give directions may be compared with the 
more prescriptive rules dealing with liability.  As we have seen, the Commonwealth is authorised to 
intervene if a serious situation arises.  But who is liable for damage caused by the escape of 
greenhouse gas substances?  Traditional legal doctrine suggests that the person actually responsible 
for the escape causing the damage may in appropriate circumstances may be liable.  However, in the 
case of greenhouse gas substances stored in geological formations under the seabed, the storage of 
these substances in the geological formations below the seabed has been authorised by the 
Commonwealth in accordance with the Act.  Operations authorised by the holders of the relevant 
licences are no doubt the responsibility of those so authorised.  But at some point of time these 
operations will conclude when the storage formation is full of the relevant greenhouse gas 
substances. 
The arrangements about liability created by the Act are twofold. First, the holder of a greenhouse 
gas injection licence may apply under section 386(1) for a site closing certificate in relation to a 
particular identified greenhouse gas storage formation.  If the Minister is satisfied that greenhouse 
gas injection operations have ceased, the Minister may under section 388(1) give the applicant a 
pre-certificate notice indicating that the Minister is prepared to issue a site closing certificate.  The 
Minister’s decision is regulated in two ways.  The first is a deliberative obligation imposed upon the 
Minister to have regard to any significant risk that the greenhouse gas substance injected into the 
storage formation will have a significant adverse impact on: 
• navigation 
• fishing 
• any pipeline activities 
• the enjoyment of native title rights. 
Somewhat differently, subsection (4) authorises the Minister to refuse a pre-certificate notice if the 
Minister is satisfied that there is a significant risk that the greenhouse gas substance injected into 
the storage formation will have a significant adverse impact on: 
• the conservation or exploitation of natural resources (whether offshore or elsewhere) 
• the geotechnical integrity of the whole or a part of the geological formation or geological 
structure 
• the environment 
• human health or safety. 
Although there is to some extent an overlap between the matters relevant to the deliberative 
obligation and to the condition precedent justifying refusal, it is the references to the environment 
and to human health or safety that widen the scope of the Ministerial decision making process.  This 
is important because responsibility for any such risk happening lies – by implication at least - with 
the holder of the greenhouse gas injection licence.  In other words the Minister has a responsibility 
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to address these issues – for example the impact on fishing or the impact on the environment. 
However,  should there be any such impact causing damage, then any liability would remain with the 
holder of the licence. 
Once a site closing certificate has been issued under section 392, it remains under section 394(1) in 
force indefinitely.  However sections 399 and 400 provide for the creation of “long term liability”.  
Under these circumstances liability is attributed to the Commonwealth.  The instrument which 
transfers liability in this way is the declaration of a closure assurance period.  It will be recalled that 
the Minister may refuse a site closing certificate in the circumstances stated in section 388(4).  
Assuming that a site closing certificate has not been refused for any of these reasons, then a closure 
assurance period declaration may be made by the Minister, if the Minister is satisfied that there is 
no significant risk that the greenhouse gas substance injected into the formation will have any of 
these impacts.  Namely impacts on: 
• the geotechnical integrity of the formation 
• the environment 
• human health or safety. 
Only if the Minister is satisfied there are no such risks, then after a period of at least 15 years since 
the issue of the site closing certificate any subsequent liability arising from the injection of the 
greenhouse gas substance into the formation rests with the Commonwealth in accordance with 
sections 400 and 401.   
What is important is the nature of the rules according to which liability is transferred.  The critical 
decisions are those of the Minister to issue a site closing certificate and to declare the closure 
assurance period. These are not discretionary decisions.  They are decisions substantively controlled 
by sets of rules which perform different functions: a deliberative obligation and a requirement to 
satisfy a condition precedent.  The substance of these rules is cast in general language: impact on 
navigation, fishing, enjoyment of native title rights, conservation or exploitation of natural 
resources, the environment, or human health and safety.  Ultimately, however, it would be the 
responsibility of the Minister to justify in the circumstances of the case the Ministerial satisfaction of 
the existence or non existence of such risks of impact. The public interest, as we have seen, is 
relevant in the context of the exercise by the Commonwealth of its powers of intervention.  The 
public interest is not relevant in the context of the attribution of liability.  In other words the liability 
rules are constructed on the assumption that the protection of a range of interests – navigation, 
fishing, the environment, human health – are in the public interest while the managerial system 
conferring powers upon the Minister is constructed on the assumption that the Minister protects 
the public interest. 
 
 
The Queensland legislation governing onshore subsurface resources 
So much for the offshore petroleum and greenhouse gas storage regime. Let us turn our attention to 
how onshore resources are managed in Queensland.  The number of potential examples is 
extensive: for example the range of hydrocarbons and the several elements of sequestration. We 
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must  be selective.  Our example is geothermal energy.  Sources of geothermal energy may be found 
in connection with sources of  subterranean hydrocarbons.   There is therefore the issue of 
overlapping resource authorities.  Before considering them, let us look broadly at the structure of 
the legislation in Queensland.   
(a) The structure of the Geothermal Energy Act 
According to section 3(1) of the Geothermal Energy Act 2010 (Qld), its main purpose is to encourage 
and facilitate the safe production of geothermal energy.  The other purposes of the Act stated in 
section 3(3) include: 
• to ensure responsible land and resource management 
• to encourage the use of renewable energy. 
The instrument which authorises access to and use of geothermal energy is a geothermal lease.  A 
geothermal lease may be granted by the Minister under section 80 “only if satisfied the 
requirements mentioned in section 81 have been complied with”.  The requirements include the 
issue of any relevant environmental authority and the issue of any relevant Water Act authorisation.  
The structure and form of section 80 suggest that there is an obligation on the Minister to be 
satisfied that there has been compliance with the requirements stated in section 81.  This is a 
condition precedent to the exercise of the power to grant a geothermal lease.  In this way the issue 
of a relevant environmental authority may constitute a jurisdictional fact to be established without 
which there is no power to consider the response to an application for a geothermal lease.  This 
arguably is consistent with the requirements of section 90 in relation to water.  Section 90 (1) (a) and 
(b) requires the proposed development plan to include an assessment of water needed for the 
proposed activities and the potential for obtaining any relevant Water Act authorisation.  In this way 
the relevant requirements of the Water Act need to be considered and assessed while the 
development plan is being formulated.  In the absence of this assessment and any Water Act 
authorisation based upon this, the Minister is precluded from granting a geothermal lease.  These 
provisions constitute on the one hand an implied deliberative obligation in relation to these water 
issues and on the other hand the existence of a relevant Water Act authorisation as a jurisdictional 
requirement.  
(b) Overlapping resource authorities 
Let us turn now to overlapping resource authorities as defined in section 135.  The matrix of relevant 
rules is somewhat complicated.  If there is an overlapping resource authority, the first step under 
section 149 (1) is for the applicant for a geothermal lease to give the overlapping resource authority 
holder a copy of the application.  In making the resource management decision about whether to 
grant the geothermal lease application, the Minister is under the deliberative obligation specified in 
section 153 to have regard – among others – to the geothermal assessment criteria and the public 
interest.  The geothermal assessment criteria stated in section 147 (2) include: 
• the potential for the parties to make a geothermal coordination arrangement for the 
proposed geothermal lease  
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• the economic and technical viability of the concurrent or coordinated carrying out of 
authorised activities for the proposed geothermal lease and the overlapping resource 
authority 
• the public interest. 
The public interest is thus mandatorily relevant at two stages in the decision making process.   
A different approach is contemplated by section 138. This enables the parties to come together to 
make a geothermal coordination arrangement.  Section 138(1) states: 
A geothermal tenure holder may make an arrangement with the holder of an overlapping 
resource authority for the tenure about the carrying out of authorised activities for the 
tenure.   
Although this is a power available to a geothermal tenure holder as distinct from an applicant for a 
geothermal tenure, the possibility of a consensual arrangement between the parties is clearly 
contemplated by the Act.  According to section 139 (3), any proposed arrangement between the 
parties requires the approval of the Minister.  The power of the Minister to approve the proposed 
arrangement is restricted by the conditions set out in section 141(1).  These relate among others to 
technical matters.  However the proposed arrangement may be approved only if “the arrangement 
is consistent with the purposes of this Act”.  This presumably is a reference to section 3 of the Act.  
The main purpose, it will be recalled, is to encourage and facilitate the safe production of 
geothermal energy.  However, one of the other purposes is to ensure responsible resource 
management.  The criterion for approval by the Minister is consistency with these purposes.   The 
form and structure of section 141(1)(c) suggest that consistency must be justified as a matter of fact 
and not as a matter simply for the satisfaction of the Minister.  It may be assumed that the purposes 
of the Act are reflective of the public interest for the purposes of sections 147 and 153.  But is the 
conception of the public interest wider than these purposes?  The answer to that question is not at 
all clear. 
There is one further restriction upon the Minister in dealing with overlapping authorities.  Section 
154 states restrictions imposed on the Minister on giving overlapping authority priority.  It is worth a 
full quotation: 
 Overlapping authority priority may be given only if the Minister considers that –  
a) either 
(i) it is unlikely that the applicant and the overlapping resource authority 
holder will enter into a geothermal coordination agreement; or 
(ii) a geothermal coordination arrangement for the proposed geothermal 
lease is not commercially or technically feasible; and 
b) the public interest would best served by not granting a geothermal lease to the 
applicant first. 
There are a number of points to note: 
• the obligation is for the Minister to consider these issues rather than to be satisfied about 
them 
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• a consensual arrangement is unlikely  
• the part to be played by the public interest. 
It is the third of these that is potentially critical.  This is because it is the Ministerial perception of the 
public interest that is likely to be the determinant criterion.  Significantly the form of section 154(b) 
suggests that the public interest is the outcome of this deliberative process.  The issue for the 
Minister may be paraphrased in this way.  Does a refusal to grant a geothermal lease to the 
applicant first best serve the public interest?  If this is what the provision means, then the best 
decision in the public interest is the mandated outcome to refuse the geothermal lease.  Although 
the provision is generally structured as a condition precedent to giving overlapping authority 
priority, the condition to be met is in the form of a purposive obligation.  In the absence of any 
judicial analysis of these issues, these comments are entirely speculative.   
(c) The meaning of the public interest  
We have considered the ways in which the public interest becomes relevant in the Offshore 
Petroleum and Greenhouse Gas Storage Act 2006 (Cth) and the Geothermal Energy Act 2010 (Qld).  
Neither statute interprets the expression the public interest.  The Geothermal Energy Act 2010 (Qld) 
is only one of a number of statutory arrangements prescribing how resource management decisions 
are made.  Others include: 
• the Mineral Resources Act 1989 (Qld)  
• the Petroleum and Gas (Production and Safety) Act 2004 (Qld) 
 
Each provides an interpretation of the public interest.  According to Schedule 2 of the 2004 Act the 
public interest means a consideration of each of the following –  
• government policy; 
• value of commodity production (including time value); 
• employment creation; 
• total return to the State and to Australia (including royalty and rent) assessed on both a 
direct and indirect basis, so that, for example, downstream value adding is included; 
• social impacts; 
• the overall economic benefit for the State, or a part of the State, in the short and long term; 
• impacts on aesthetic, amenity, cultural or environmental values. 
The interpretation provided by section 318 AK of the 1989 Act is almost identical but it omits a 
consideration of the impacts on aesthetic, amenity, cultural or environmental values.  Significantly in 
each case the reference is to “a consideration” of these various matters.  In practice, therefore, it 
would seem that a deliberative obligation to consider or to take into account the public interest 
translates into an obligation to consider each of these stated matters.  Accordingly any requirement 
to take into consideration the public interest requires a consideration of, for example, government 
policy and social impacts.  In this way the public interest is not cast in the form of a purposive 
obligation but in the form of a deliberative obligation.  Once again this is a matter of speculation in 
the absence of any judicial analysis. 
 
13 
\\estore-law\lawjustice\3ProfessionalWSpace\Research\ResearchServicesOfficer\Douglas Fisher\2014\Articles_Books_Chapters_2014 
 
The Queensland legislation governing onshore surface resources 
(a) The issues 
Let us turn our attention now away from natural resources located under the seabed or under the 
surface of land.  Land itself has always been and continues to be a significant natural resource.  
Increasingly the use of the surface of the land – for example for agriculture, for forestry, for 
industrial development or for residential development – may impact upon or be impacted upon by 
the range of subterranean mining activities that we have been considering.  For example, the 
extraction of minerals involves the use of the surface of the land to a limited extent depending upon 
the nature of the mining activity.  Similarly the use of land for agricultural or horticultural purposes 
may be restricted as a consequence of subterranean activities involving minerals or water.  Once 
again it involves an analysis of the relationship between rules of competence and rules of limitation.  
A rule of competence, for example, is the power to apply for a mining lease or a geothermal lease, to 
apply for development approval or to apply for a grant of an estate in fee simple or for a leasehold 
interest in land.  Rules of limitation regulate how decisions are made in response to these 
applications and how the environment is protected if such an application is granted.  A more 
traditional example of a rule of competence is the set of rights associated with ownership of the 
land. 
Consider an example.  The holder of a mining lease, a petroleum lease or a geothermal lease is 
entitled to extract the relevant resource.  Almost certainly the exercise of the rights associated with 
these instruments will require access to the surface of the land and the use of the surface of the land 
for purposes associated with the extraction of the natural resource.  If the holder of the lease is the 
registered proprietor of the land, then the holder of the lease is entitled to develop the land  for 
purposes associated with the lease subject to any requirements for development approval under the 
Sustainable Planning Act 2009 (Qld) or for environmental approval under the Environmental 
Protection Act 1994 (Qld).  If the holder of the lease is not the owner of the land, the registered 
proprietor may be willing to sell the freehold estate.  If the land, on the other hand, is unalienated 
State land, then a fee simple estate would need to be acquired in accordance with the Land Act 1994 
(Qld).  Alternatively, the holder of the lease may acquire access to the land in accordance with the 
arrangements prescribed in the relevant natural resources legislation.  Let us consider examples of 
each of these in turn. 
(b) Access to land 
The variety of arrangements relating to access to land by the holder of a geothermal tenure vary 
depending upon whether the land is private land in the geothermal tenure area, private land outside 
the geothermal tenure area, public land or land in an area subject to another geothermal tenure or 
another natural resource tenure.  Let us consider the requirements for entry to private land in a 
geothermal tenure area.  Entry is prohibited by section 211(1) of the Geothermal Energy Act 2010 
(Qld), unless an entry notice has been given to each owner and occupier of the land in accordance 
with section 212.  The owner or occupier of the land must receive – among others – a copy of the 
land access code and a copy of any code of practice made under the Act applying to authorised 
activities for the geothermal tenure.  Section 213, however, provides an alternative to the entry 
notice requirement procedure under section 211.   
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According to section 213(1) (c), one of the exemptions from the requirement in section 211 (1)is: 
 If- 
(i) there is a conduct and compensation agreement relating to the land; and 
(ii) each eligible claimant for the land is a party to the agreement; and 
(iii) the agreement includes a waiver of entry and notice. 
 
In other words, entry to the land is determined in accordance with the consensual arrangements in 
the conduct and compensation agreement.  Moreover a conduct and compensation agreement is 
required by section 216 for the carrying out of an advanced activity for the tenure.  The power to 
enter into a conduct and compensation agreement is confirmed by section 248.  If the negotiations 
are unsuccessful, then ultimately the matter may be resolved by the Land Court.  The Act has 
accordingly created what may be described as a statutory form of contract which enables the parties 
to enter into an agreement but subject both procedurally and substantively to the provisions in the 
Act.  Ultimately in cases of dispute it becomes a matter for the Land Court.  In all of these 
circumstances there is no specific reference to the public interest.  It is essentially a rules based 
regulatory system and one that uses a statutory form of contract as the instrument for achieving the 
objectives of these rules. 
Access to the land in a geothermal tenure area alternatively may be obtained either by acquiring the 
title from the existing registered proprietor or in the case of unalienated state land in accordance 
with the Land Act 1994(Qld).   The power to allocate land under this Act is restricted.  According to 
section 16(2) before land is allocated, the chief executive must evaluate the land to assess the most 
appropriate tenure and use for the land.  The critical words are ‘tenure’ and ‘use’.   Tenure in this 
context means a land tenure and not a resource tenure in the sense of a geothermal tenure.  
Further, subsection (2) requires the evaluation to be in the form a deliberative obligation to take 
account of State, regional, and local planning strategies and policies and the object of the Act.  The 
object of the Act is identified through an analysis of section 4.  The most significant obligation in 
section 4 is the deliberative obligation in the administration of the Act to have regard to a number of 
stated principles.  These include relevantly sustainability and evaluation.  Sustainability is this: 
Sustainable resource use and development to ensure existing needs are met and the State’s 
resources are conserved for the benefit of future generations. 
This is reflective of ecologically sustainable development and its principles.  Evaluation is this: 
Land evaluation based on the appraisal of land capability and the consideration and 
balancing of the different economic, environmental, cultural and social opportunities and 
values of the land. 
This again – somewhat differently from sustainability – reflects ecologically sustainable 
development.  However the focus of evaluation is the land while the focus of sustainability is the 
natural resources of the State in general.  In this way the allocation of unalienated State land to the 
holder of a geothermal tenure would need to take into account each and every one of these 
principles including those that relate not just to land but to natural resources more generally.  
Clearly the obligation is deliberative.  An application under the Land Act 1994(Qld) could not be 
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refused simply because to grant it would not conserve – in this case - the geothermal energy and 
indeed the land itself.  This would be so particularly if a geothermal tenure had already been granted 
under the Geothermal Energy Act 2010 (Qld). 
(a) Use of land 
 
While the Land Act 1994 (Qld) is concerned essentially with the grant of tenure, the use of the land 
as a consequence of the grant is equally important.  The use of land, the way in which it was used, 
and the consequences of its use are governed among others by the Sustainable Planning Act 2009 
(Qld).  Generally speaking the 2009 Act prohibits development without some kind of authorisation.  
In this case development is intrinsically linked to use.  So the Act essentially provides for the grant of 
use rights in relation to land.  According to section 3 the purpose of the Act is unequivocally to seek 
to achieve ecological sustainability.  Section 8 indicates that ecological sustainability is a balance that 
integrates: 
• protection of ecological processes and natural systems 
• economic development 
• maintenance of the cultural, economic, physical and social wellbeing of people and 
communities. 
The Act accordingly contains a purposive provision but also - not uniquely but not unusually – a 
purposive obligation.  Section (4)(I)(a) thus provides that an entity performing a function or 
exercising a power under the Act must do so “in a way that advances this Act’s purpose”.  There is 
accordingly a duty to seek to achieve ecological sustainability.  Significantly it is not a duty to achieve 
ecological sustainability.  According to section 5 (1) (b) the way in which the purpose of the Act may 
be advanced includes ensuring the sustainable use of renewable natural resources and the prudent 
use of non – renewable natural resources.  And for this purpose natural resources include biological, 
energy, extractive, land and water resources important to economic development.  So, if geothermal 
energy is our example, then it falls within the parameters of decision making under this Act.  Once 
again this set of statutory arrangements is a set of rules although the application of the rules 
involves a degree of discretion in the light of particular circumstances.   
While the grant of use rights is governed by the Sustainable Planning Act 2009 (Qld), the way in 
which they are either granted or used may be limited in other ways. The purposes of the Strategic 
Cropping Land Act 2011 (Qld) stated in section 3 include the protection of land highly suitable for 
cropping and the preservation of the productive capacity of that land.  The Act comprises a complex 
system of regulatory arrangements.  The 2011 Act does not include a purposive obligation. It 
includes a range of deliberative obligations.  These are directed at the relationship between the 
carrying out of a resource activity on strategic cropping land and the protection of strategic cropping 
land.  According to section 101 (1), one obligation is to consider the extent of the impact of the 
carrying out of the resource activity on strategic cropping land.  Another is to consider whether the 
carrying out of the resource activity will have a permanent or a temporary impact on the land.  In 
certain circumstances the deliberative obligation in section 101 (2)is to consider the strategic 
cropping land principles.  There are five stated in section 11 (1): 
• protection 
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• avoidance 
• minimisation 
• mitigation 
• productivity. 
It is specifically provided by section 11 (2) that the protection principle is to protect strategic 
cropping land and that, except in exceptional circumstances, doing so takes precedence over all 
development interests.  In this sense the deliberative obligation to consider the protection principle 
is given priority in the decision making process.   Although it does not constitute a purposive 
obligation, it is entirely consistent with the purposes of the Act.  However, whether protection is in 
the form of one of the purposes of the Act or in the form of a principle, the reference to 
“exceptional circumstances” gives an element of discretion to the decision maker to justify in 
appropriate circumstances a decision not in accord with the protection principle and not consistent 
with the protective purpose of the Act.  
The instruments according to which the values of strategic cropping land protected under the 2011 
Act are essentially in the form of rules of limitation.  Agencies of government are authorised to make 
decisions under this Act.  These decisions constrain the way in which land is used by whoever is 
undertaking the activities in question.  A different approach has been adopted by the Economic 
Development Act 2012 (Qld).  It is as much concerned with rules of competence as it is with rules of 
limitation – certainly in the context not only of making decisions but also in undertaking activities.  
Let us pursue this perspective further.  
The main purpose of the Act stated in section 3 is to facilitate economic development and 
development for community purposes.  These two purposes may therefore be seen to be the public 
interest which the Act is designed to serve.  The institution with the responsibility to achieve these 
purposes is the Minister for Economic Development Queensland created by section 8 as a statutory 
corporation sole.  In support of the responsibility to give effect to these purposes, the Minister as a 
corporation sole has the power to deal in land or other property.  More specifically there is statutory 
authorisation given by section 17: 
• to acquire land or other property for proposed development 
• to develop land, including by providing or contributing to the provision of infrastructure on 
the land, to facilitate the use of the land for economic development or development for 
community purposes 
• dispose of, lease, license the use or occupation of, or sublease land or other property for 
development by an entity other than the corporation. 
 
The power to facilitate the use of land for economic development or development for community 
purposes is complemented by rules of competence in the form of powers: 
• to declare priority development areas 
• to make development schemes 
• to regulate the use and development of land in accordance with the rules contained in the 
planning instruments made for priority development areas and in development schemes.   
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The Act makes it clear that economic development and development for community purposes are in 
the public interest and are to be achieved in accordance with this Act.  However the instruments 
according to which the public interest is protected and secured are not in the form of rules of 
limitation but in the form of rules of competence.  In other words, the Minister acting as a 
corporation sole is authorised to acquire and to exercise rights of property on the one hand and to 
engage in the processes of planning and regulating the uses of land to secure the achievement of the 
public interest in economic development and development for community purposes.  Thus, the Act 
authorises entrepreneurial activities by the public sector rather than regulates private sector 
activities by the public sector. 
Conclusion 
Natural resources are managed and the environment protected by these complex sets of rules of 
competence and rules of limitation.  These sets of rules are necessarily interrelated.  The question 
that we have posed is whether these rules enable the community – be it corporate or be it individual 
– to know: 
• how agencies of government will exercise their powers and discharge their responsibilities 
• how the community can make its own decisions in response to these sets of rules. 
Over recent years the trend towards ecologically sustainable development has emphasised the 
increasing range of restrictions upon how agencies of government grant access to the resources in 
question.  Ecologically sustainable development is controversial in nature and difficult to achieve.  
This is particularly so since it has assumed different forms and different structures in the sets of rules 
that we have been considering.  If ecologically sustainable development is to be achieved, then the 
range of rules of limitation in support need to be well structured in terms of both form and 
language.  As we have seen, these obligations assume different forms.  For example: 
• purposive obligations 
• deliberative obligations 
• procedural and process obligations 
• obligations to establish jurisdictional factual matters 
• obligations for subjective satisfaction related to factual matters. 
Some of these include references to the public interest.  The public interest may be in the form – 
more likely than not – of a deliberative obligation or perhaps even a purposive obligation.  The 
public interest is sometimes given an interpretation: more often it is not.  Either way the reference 
to the public interest confers an element of discretion upon the person making the decision in the 
public interest (purposive) or by considering the public interest (deliberative).  However judicial 
analysis has increasingly confined the notion of public interest to values and criteria contemplated 
directly or perhaps even indirectly by the legislation.  In other words the public interest is probably 
no longer an opportunity to make a decision according to the preferred outcomes of the decision 
maker.  To this extent the public interest may no longer be seen to be the “unruly horse” from which 
the judiciary kept its distance.  If this is so, then the increasingly prescriptive rules of limitation 
associated with ecologically sustainable development have the capacity to restrain the “unruly 
horse” and ensure that to some extent the system of natural resources governance is in conformity 
with the principle of the rule of law. 
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